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Abstract. In Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., the Ninth Circuit Court of Appeals deci- 
sion considered allegations of contributory and vicarious copyright infringement by companies which distribute 
peer-to-peer file-sharing software. The software facilitates direct copyright infringement by its users. It was 
the first decision to reject infringement claims against and find in favor of companies distributing the software. 
Other digital media file-sharing software decisions found in favor of the copyright holders, most notably A & 
M Records, Inc. v. Napster, Inc. and In re: Aimster Copyright Litigation. But in Grokster, the court granted 
summary judgment for the software companies. The court thus became the first to accept the "substantial, 
noninfringing uses” defense to copyright infringement liability, a defense developed by the U.S. Supreme Court 
in connection with use of VCRs in Sony Corp. of America v. Universal City Studios, Inc. In a unanimous 9-0 
decision, the U.S. Supreme Court reversed the Ninth Circuit, finding that it had misapplied Sony. It articulated 
a new standard for the imposition of secondary liability for copyright infringement, namely "inducement.” The 
Court held that one who distributes a device "with the object of promoting its use to infringe copyright, as 
shown by clear expression or other affirmative steps taken to foster infringement, is liable for the resulting acts of 
infringement by third parties.” Although firmly rooted in the common law, the Court imported the "inducement” 
theory to copyright law much as it had adopted the safe harbor from infringement liability in Sony from patent law. 
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File-Sharing Software and Copyright Infringement: 
Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd. 

Summary 

In Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., the Ninth Circuit Court 
of Appeals decision considered allegations of contributory and vicarious copyright 
infringement by companies which distribute peer-to-peer file-sharing software. The 
software facilitates direct copyright infringement by its users. It was the first 
decision to reject infringement claims against and find in favor of companies 
distributing the software. Other digital media file-sharing software decisions found 
in favor of the copyright holders, most notably A & M Records, Inc. v. Napster, Inc. 
and In re: Aimster Copyright Litigation. But in Grokster , the court granted summary 
judgment for the software companies. The court thus became the first to accept the 
“substantial, noninfringing uses” defense to copyright infringement liability, a 
defense developed by the U.S. Supreme Court in connection with use of VCRs in 
Sony Corp. of America v. Universal City Studios, Inc. 

In a unanimous 9-0 decision, the U.S. Supreme Court reversed the Ninth Circuit, 
finding that it had misapplied Sony. It articulated a new standard for the imposition 
of secondary liability for copyright infringement, namely “inducement.” The Court 
held that one who distributes a device “with the object of promoting its use to 
infringe copyright, as shown by clear expression or other affirmative steps taken to 
foster infringement, is liable for the resulting acts of infringement by third parties.” 
Although firmly rooted in the common law, the Court imported the “inducement” 
theory to copyright law much as it had adopted the safe harbor from infringement 
liability in Sony from patent law. 

The Court was careful to preserve the safe harbor for dual use technology 
established by Sony. Sony bars secondary liability based on presuming or imputing 
intent to cause infringement solely from the design or distribution of a product 
capable of substantial lawful use, which the distributor knows is in fact used for 
infringement. Inducement of copyright infringement may be demonstrated when an 
actual purpose to cause infringing use is shown by evidence independent of design 
and distribution of the product. 

This report examines the background and holding in Grokster and the doctrinal 
relationship between Sony and Grokster. It will not be updated. 
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Background. When the Supreme Court held that distributors of peer-to-peer 
(P2P) file sharing could be secondarily liable for copyright infringement, it marked 
a milestone in a long line of cases addressing P2P technology. File-sharing software 
programs that create P2P network connections between computers enable the 
transmission of data and communications over the Internet. A variety of P2P 
programs, such as those offered by Grokster, Ltd., StreamCast Networks, Inc., and 
Kazaa BV, are typically available for free download from the distributors’ websites. 
After installing a P2P program (called a “client application”) onto the computer, the 
user runs the application to connect to the computers of other users of that particular 
P2P software who are currently “on-line.” The client application allows users to 
“share” files located on their computer hard-drives. Once users make files available 
for sharing with each other, anyone who uses the same company’s software to 
connect to the respective P2P network may locate and download desired files easily 
and at no cost. For example, a user of the Grokster software can directly access files 
saved on another Grokster user’s computer hard-drive. Or a user can search for a 
particular file name, such as an MP3 song title, across all users’ computers connected 
to the Grokster network, and then download a copy of that file onto his or her 
computer. 

The motion picture and music recording industries brought several legal actions 
alleging copyright infringement against companies that distribute file- sharing 
software. Prior to the lower courts’ decisions in Grokster , nearly all of the cases 
found in their favor, including A & M Records, Inc. v. Napster, Inc. 1 and In re: 
Aimster Copyright Litigation. 2 However, in Metro-Goldwyn-Mayer Studios, Inc. 
(MGM) v. Grokster, Ltd., 2 the Ninth Circuit Court of Appeals held that the defendant 
software distributors were not liable for copyright infringement. Grokster was the 
first P2P file- sharing case involving allegations of music piracy where a court 
shielded P2P software companies from liability. In a decisive 9-0 opinion, the U.S. 
Supreme Court reversed the Ninth Circuit, importing a new theory of “inducement” 
as grounds for secondary liability for copyright infringement. 4 



'239 F.3d 1004 (9 th Cir. 2001). 

2 3 34 F.3d 643 (7 th Cir. 2003), cert, denied, 124 S.Ct. 1069 (2004). 

3 259 F.Supp.2d 1029 (C.D. Ca 2003) aff’d, 380 F.3d 1 154 (9 th Cir.), cert, granted, 125 S.Ct. 
686 (2004). 

4 125 S.Ct. 2764 (2005). 




